
Chapter 23 

More to the Story, page 728: A Professional Plaintiff 

Reading One  

This short reading discusses professional plaintiffs and the 1995 Congressional efforts to 

address the issues presented by them.  

AGENCY COSTS AND THE STRIKE SUIT: REDUCING FRIVOLOUS LITIGATION 

THROUGH EMPOWERMENT OF SHAREHOLDERS  
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I. INTRODUCTION 

Securities regulation is a remarkably complex and contradictory web. Nothing evidences this 

better than the litigation that emerges from it. Such litigation was presumably intended to 

empower investors, whose access to truthful corporate disclosures had previously been 

subject to the whims of those disseminating the information. Yet, while this system was 

undoubtedly well-intentioned, it has two inherent flaws. 

First, securities law encourages the proliferation of "strike suits," which are frivolous claims 

filed for the purpose of quick settlement. Second, securities law creates an awkward 

misalignment of interests among the plaintiff class. Unlike most sensible legal schemes, 

where the person responsible for satisfying some claim is also the person responsible for 

causing it, under securities law, liability created by corporate officer and director 

misstatements is largely satisfied by the corporate shareholders. This misalignment of 

interests produces some perverse results. Most significantly, a shareholder who purchases in 

reliance on a misstatement by a corporate director may find himself on both sides of the 

litigation, if the shareholder retains shares in the corporation he is suing. 

Congress amended the lead plaintiff rules in the Private Securities Litigation Reform Act of 

1995 (PSLRA) to favor appointment of the investor with the greatest stake in the litigation. 

Its intention was to reduce the agency monitoring costs that encouraged frivolous lawsuits. 

Whereas pre-PSLRA, professional plaintiffs had little incentive to monitor frivolous claims, 

post-PSLRA, Congress believed that empowered institutional investors, with substantial 

interests in the case as both plaintiff and defendant, would have the incentive to ensure that 

only meritorious claims were filed. 

Congressional intent in this respect has been hampered in two ways. First, though the law 

provides incentive for lead plaintiffs to monitor their attorneys, it does not provide the 

incentive for large institutional investors to seek and accept lead plaintiff appointments. And 

second, congressional intent to encourage participation of institutional investors holding large 

stakes in the defendant companies has come under increasing challenge in certain courts. 

These courts believe that the more equitable solution may sometimes be to split plaintiffs 

who still hold defendant company stock apart from those who no longer hold stock. 



___________________________________________________________________________ 

 

Reading Two  

This reading describes the role of professional plaintiffs before and after the 1995 PSLRA.   

THE NEW PROFESSIONAL PLAINTIFFS IN SHAREHOLDER LITIGATION 

65 Fla. L. Rev. 1089 

Jessica Erickson 
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… 

Who are the new professional plaintiffs? Research reveals four possible types of professional 

plaintiffs in shareholder litigation today. First, the plaintiffs are repeat plaintiffs. They file 

multiple lawsuits, some allegedly knowing little about the underlying claims. Second, the 

plaintiffs are attorneys or their family members. Rather than justifying their claims to 

independent shareholders, many attorneys appear to rely on their spouses, children, and other 

family members to serve as plaintiffs. Third, the plaintiffs may be entities created, at least in 

part, for the purpose of filing litigation. Some shareholders may have created partnerships or 

other entities for the primary purpose of filing litigation. Finally, some plaintiffs may not 

meet the most basic requirements for filing these lawsuits. 

… 

I. The Old Professional Plaintiffs 

In corporate litigation and elsewhere, professional plaintiffs have long been criticized as 

“professional pawn[s]” who help attorneys line their pockets at the expense of the real 

victims of legal injustice… 

…  

1. Repeat Plaintiffs 

The plaintiffs who most provoked Congress's ire in the pre-1995 period were repeat plaintiffs 

who filed dozens of securities class actions. According to conventional lore, these plaintiffs 

typically owned a small number of shares in a large number of public companies. These 

investment portfolios put them in a prime position to file lawsuits against a wide range of 

companies. As one judge wryly described them, these plaintiffs were “the unluckiest and 

most victimized investors in the history of the securities business.” 

… 

2. Lawyers and Their Families as Plaintiffs 

During this pre-1995 period, many plaintiffs' lawyers also served as plaintiffs in shareholder 

suits. There is no empirical data reflecting how often this occurred, but academic scholarship 

discussed the phenomenon openly. Professor John Coffee observed, for example, that “some 

plaintiff's law firms [[have] even invested their own firm's profit-sharing plan broadly in the 



stocks of numerous corporations in order to have an in-house plaintiff at hand.” He also 

stated that “[f]requently . . . one plaintiff's attorney will serve as a client for another.” 

Similarly, in 1993, Fortune Magazine documented how a well-known plaintiffs' firm had 

asked another plaintiffs' attorney to “provide the . . . firm with a list of his stock holdings . . . 

and keep it up to date,” allowing the firm to file at least six securities class actions on the 

attorney's behalf. 

As courts have recognized, these cases raised the possibility of a conflict of interest between 

the attorney plaintiff and the rest of the class… 

… 

These cases, predictably, raised the ire of the courts. In many cases, courts expressed concern 

that the plaintiff would share in the eventual attorneys' fees received by their attorney 

relative, and that these payouts could influence the plaintiff's representation of the class.  

… 

3. Entities as Plaintiffs 

During this same time period, there were also indications that lawyers may have established 

entities for the purpose of filing litigation. For example, according to press accounts in 1993, 

an attorney in New Jersey was suspended from the practice of law for using his own 

companies as plaintiffs in his lawsuits. 

… 

B. The Problems with the Old Professional Plaintiffs 

As the examples above illustrate, lawmakers were aware of a variety of problems with 

professional plaintiffs prior to 1995. These problems all reflected the same core concern 

about the plaintiffs' ability to represent absent class members in securities class actions. 

Plaintiffs with a conflict of interest in the litigation-whether the promise of a private payment 

or the hope of future business from class counsel-could be tempted to put their own interests 

ahead of the interests of the class. Such conflicts could make it difficult, if not impossible, for 

the named plaintiffs to protect the interests of the class. 

… 

II. The New Professional Plaintiffs 

As this Part documents, professional plaintiffs may be alive and well in shareholder litigation. 

And they appear to be using many of the same practices that Congress thought it eradicated 

back in the 1990s. In the wake of the legislative reforms, professional plaintiffs shifted into 

state law shareholder suits, specifically, acquisition class actions and shareholder derivative 

suits. The discussion below groups these practices, and the allegations that relate to them, 

into four categories: (1) using the same shareholders in multiple lawsuits; (2) using plaintiffs' 

lawyers or their family members as plaintiffs; (3) using questionable entities as plaintiffs; and 

(4) using shareholders who may not meet the basic qualifications to serve as plaintiffs, 

including dead plaintiffs and plaintiffs who may not know they are plaintiffs. These 



phenomena have flown under the radar of corporate law scholarship and raise questions about 

the legitimacy of these lawsuits. 

… 

D. Dead Plaintiffs and Other Problems from the Filing Graveyard 

The problems outlined above are quite reminiscent of the problems that preceded the PSLRA. 

My research suggests, however, that new problems may have emerged in the wake of the 

PSLRA. This Section highlights three new types of alleged problems relating to the plaintiffs 

in shareholder litigation: (1) plaintiffs who may have died during the litigation, (2) plaintiffs 

who may not have owned the required stock during the litigation, and (3) plaintiffs who may 

not have known that they were plaintiffs. As with the prior Section, limited to allegations in 

the public record, it is not possible to present empirical data showing how often these 

problems have occurred. Thus, the discussion below relies on illustrative allegations to raise 

broader questions about the practices in these suits. 

… 

III. Toward a New Professionalism in Shareholder Litigation 

… 

A. The Problems with the New Professional Plaintiffs 

1. Lax Ethics 

The allegations outlined in Part II are undoubtedly troubling and perhaps even scandalous. 

Few would argue in favor of a legal system in which lawyers surreptitiously pay plaintiffs to 

lend their names to litigation or sue on behalf of their family members. Beyond the shock 

value, however, some of the allegations in Part II may implicate the ethical rules that govern 

the practice of law. The use of professional plaintiffs may raise two specific ethical concerns. 

First, ethics rules prohibit payments to shareholder plaintiffs beyond their pro rata share of 

the recovery and reimbursement of reasonable expenses. The Model Rules of Professional 

Conduct (Model Rules) provide that a lawyer may not share legal fees with a nonlawyer 

except in certain narrow circumstances. A lawyer also cannot provide financial assistance to 

a client in connection with pending or contemplated litigation. In short, if attorneys are 

paying plaintiffs to participate in litigation, they may be violating their ethical obligations. 

Second, ethical issues arise if attorneys make false statements to the court. The Model Rules 

provide that an attorney may not make a false statement of fact or law to the court. 

Depending on their precise representations to the court, attorneys may violate this rule when 

they represent professional plaintiffs. 

… 

2. Missing Monitors 



Plaintiffs have always occupied an uneasy role in entrepreneurial litigation. On one hand, 

attorneys cannot file a shareholder derivative suit or acquisition class action without a named 

plaintiff. On the other hand, few people think these plaintiffs matter very much, as reflected 

in the well-accepted belief that shareholder plaintiffs are “figurehead[s],” “pawns,” and a 

“necessary nuisance.” In other words, shareholder plaintiffs hold the keys to the courthouse 

doors, but often do little once these doors have been opened. Given this nominal role, why 

should we care about professional plaintiffs? After all, if plaintiffs do not matter, maybe 

professional plaintiffs do not matter. As we shall see, however, plaintiffs do matter. Plaintiffs 

have the potential to play a crucial role in preventing collusive settlements. This Subsection 

explains how the rise of professional plaintiffs may undermine the ability of shareholders to 

monitor their attorneys and protect absent class members. 

… 

___________________________________________________________________________ 

 

Reading Three 

The following reading summarizes the definition of professional plaintiff in general instead 

of in the context of corporate law.   

THE BUSINESS OF SUING: DETERMINING WHEN A PROFESSIONAL PLAINTIFF 

SHOULD HAVE STANDING TO BRING A PRIVATE ENFORCEMENT ACTION  

52 Wm. & Mary L. Rev. 261 
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… 

I. The Problem: Identifying a Professional Plaintiff Among Ordinary Plaintiffs 

… 

A. Defining the Professional Plaintiff 

Professional plaintiffs are the chameleons of civil litigation, in that the statutory provision 

under which they sue often dictates their nature… 

… 

First, and most importantly, professional plaintiffs are professional, meaning that they are in 

the business of bringing lawsuits with the primary aim of winning large sums of money.3 

They and their lawyers may claim to have other goals, such as fighting for the 

underrepresented “little guy” against powerful interests, but these goals remain secondary 

considerations to the ultimate goal of collecting damages. 

Second, professional plaintiffs often play a role in bringing about the injuries that serve as the 

foundation for their lawsuits, although some play a more active role than others. One 

example is the professional plaintiff with a disability suing under the ADA who actively 



scours local businesses for obscure, technical violations to serve as the basis for a cause of 

action. 

Litigiousness is the third characteristic that distinguishes professional plaintiffs from ordinary 

litigants, with a single plaintiff often bringing multiple lawsuits under a statute granting a 

citizen the right to a remedy for legal wrongs. The plaintiffs are often represented by the 

same attorneys in their efforts, and usually receive compensation from their attorneys for 

permitting the lawyers to put the plaintiffs' names on the lawsuits. 

… 


